
April 27, 1973 

Honorable L. De Watt Hale 
Chairman, Judrciary Committee 
House of Representattves 
Austin, Texas i’g767 

Dear Representatrve Hale. 

Letter Advisory No. 24 

Re: Constitutionality of H. B. 
470 relating to Iegal 
representation for county 
officials and employees 
in certain suits. 

You have requested our review of H. B.470 pending before the 
Judiciary Committee. It would provide for the defense (unless declined) 
of county officials and employees by district or county attorneys, or 
by county-paid private counsel, in certain lawsuits brought against 
them by non-political entities. Sectione 2 and 3 of the bill read: 

-.. - -_ 
.~ “Sec. 2. In any suit instituted by a non-political 

entity against an official or employee of a county, 
the drstrrct attorney of the district in which the 
county IS situated or the county attorney, or both, 
shall represent the official or employee of the 
county I[ the sutt involves any act of the official 
or employee whrlc tn the performance of public 
duties. 

“Sec. 3. II additlonal counsel is necessary or proper 
for an offlclal or employee provided legal counsel 
by Section 2 of this Act. the County Commissioners 
may employ and pay private counsel. ” 

You state that section 3 of the bill causes your concern and brought 
about your request for our oprnion. To put the matter in perspective, it 
is necessary to review the constrtutional roles of county and district 
attorneys in Texas. 

The Constitution. Artlclc 5. Section 18 speaks to the matter of county 
and district attorneys representing the intcrcsts of the State. not the 
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County, in matters betorc the district and county courts. In the ab- 
aence of a slatutc~ commanding It, or an agreement between him and 
the commissionc*rs court calling for it, a county or district attorney 
has no obllgatton or right to defend county interests in court, and the 
county may employ prlvalc cuunsel to protect such interests to the 
exclusion of such legal ~,fll~ crs. 

The Legislature may however, assign such legal officers 
additional dulles consrslent with their constitutional duties. Where 
the Legislature has done so, the commissioners court, a subordinate 
body, cannot interfere with the discharge of such duties; and unless 
the Legislature has specified otherwise, any private attorneys am- 
ployed by the county comrmssioners in connection therewith may 
act only under the direction of the officer. 

Assumlnp the intcrcwts oI the State are not involved, we think 
the Legislature. may lashlon: as it sets fit, the role it gives to county 
and district at*c~rnc.yh III tl(*fenchng county interests. However, no 

-attorney. puh11~ or prtvalc. can be authorized or paid out of public 
funds 10 represent erivatr rather than public interests. --.- 

The lc~~sla~~vc ~.ommand that thc’officcr represent the official 
or empa “If thr srnt Involves any act of the official or employee 
while In the srformance of public duties”, to be valid, must mean --_-.--- . 
“&tile acrlng withln the scope of his authority in the performance I. -- 
of public duties. ” Unless the officer or employee acts within the 
scope of his auihority~ he does not truly act in his public capacity. 

Public money cannot hc spent to defend private interests. Arti- 
cle 3, Section 52 OI the Constitution specifies that the Legislature 
cannot authorlzr coun~~c~s lo grant public money or a thing of value 
in alrl of any ~nrl~v~rl~~al. and Artlrl~ ~3. Sc‘.tlr,n 51 places similar rc- 
strlc:tlt,ns on rl~r~~~~r C:ran!s hy the I.c*~:slatur~~. Of course. suits may 

bc or~ly nominally aK:alnsl tntl~v~duals when thry are really dcslg.ncd 
I[, obr~ru~~ or ~.II~II rol the Ic*~:~rnrat~~ pcrformancc of oflirlal duties. 
Sut.11 IltlEation &)LII) ~nv~~lvc* !hl. ~n~~:rc’~ts ol the county. and there is .- -.-. 
no const~~u~~~,naI ~~,BIIIIBI~IIJII dga~nst LIIV use of public funds to defend 
a county’~ intcrl.n( III a Icgdl c.c*nlcst. ~‘vcn II the county 1s not named 
as a party to thr SIII!. ll~w~~vcr. 11 only the private interests of the 
defendant oILiccr or t*n~ploycc arc at stake, no defense’could be pro- 
vided, even though the act which precrpltated the suit occurred while 
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the officer or’employee was ostensibly engaged in the performance of 
public duties. The public has no liability for the acts of an officer or 
employee acting outside of (or beyond) the scope of his legal powers, 
and ordinarily it has no interest in protecting him from the consequences 
of such acts. But representation of a county official or employee be- . 
lieved in good faith by the attorney to have been acting within the proper 
scope of his authority is not illegal even though such confidence may 
prove to have.been misplaced. 

See City National Bank of Austin v. Presidio County, 26 S. W. 
775 (Tex. Civ.App., 1894, no writ); Terrelt v. Greene, 31 S. W. 631 :.iT ex. 1895); Brady v. Brooks. 89 S. W. 1052 .(Tex. 1905); Jones v. Velt- 
panq, 171 S. W . 

vraud -v, 
287 (Tex. Civ. App., San Antonio, 1914, writ refused) ; 

Terrell. 200 S. W. 375 (Tex. 1918); Gibson v. Davis, 236 
1 Tex. Civ. App., Galveston, 1921, no writ); City of Corsicana 

3. W-736 (Tex. Comm.1927); Nunn-Warren Publishinq 

1 
s. VI. 202 I 
v. Babb, 290 ! 
Co. v. Hutchinson County, 45 S. W. 2d 651 (Tex.Civ.App. ,Amarillo, 
1932, writ rcfuscd), <:amp v. Gulf Production Co., 61 S. W. 2d 773 

_.(Tcx. 1933); State v. Avcrill. 110 S. W. 2d 1173 (Tex. Civ. App., San - 
- .. ..;j,ZAntonio, 1937. writ rcfuscd); C&of Del Rio v. Lowe, 111 S. W. 2d 1208 

(‘Sex. Civ. App., San Antonio, 1937, reversed on procedural point, 122 
S. W. Zd 191); Harris County v. He, 172 S.W. 2d 691 (Tex. 1943); a 
v. American Liberty Pipe Line Co., 172 S. W. 2d 972 (Tex. 1943); Cobb 
v. Harrington, 190 S. W. 2d 709 (Tex. 194’3); Neal v. Sheppard, 209 
S. W. td 388 (Tex. Civ.App., Texarkana. 1948, writ refused); Travis 
County v. Matthew’s, 235 S. W. 2d 691 (Tex. Civ.App., Austin, 1950, writ 
ref., n. r. e.) ; Garcta v. Laughlin; 285 S. W. 2d 191 (Tex, 1955) ; Eubanks 
v. Wood; 304 S. W. 2d 567 (Tex. Civ. App., Eastland, 1957, writ ref., 
n. r. e.); Hill Farm, Inc. V. Hill’County, 425 S. W. 2d 414 (Tex. Civ. . 
ePP- I Waco,,l968, affirm-ed 436 S. W. 2d 320); Attorney General Opinions 
O-3656 (1941). O-6534 (1945). 0.7474 (1946); 20 Tex. Jur. 2d. 305, Dis- - 
trict and Prosecuting Attorneys, Section 15, cl seq. 

In sum, ;I 1s our roncluslon that. if it wcrc cnactcd, the courts 
woul~l hold the ataLutc* Lo IX constitutional. but would limit its operation 
to thost- c,irl.urnstanccs whcrc the antcrcsts of the county. not in con- 
flict with those r~f thcs state. arc at stake. and whcrc there is a good 

. 
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. 

faith showing that the individual sued was acting within the scope of his 
authority in the performance of public duties. 

Very truly yours, 

APP OVED: 

e&2*> : 

DAVID M. KENDALL, Chairman 
Opinion Committee 
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